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STATEMENT OF THE CASE.

The plaintiff in error was indicted together with

Melvin B. Miller, William Kirkland, Louie E. Lor-

tie, and Harry Toy for conspiring with his codefend-

ants to violate Section 11 of the Act of Congress of

May 6th, 1882, as amended and added to by the Act
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of July 5, 1884, and the purpose of the conspiracy

was alleged to be the bringing into the State of

Washington from the province of British Columbia

seven alien Chinese persons not lawfully entitled to

be or remain in in United States. To the indict-

ment, the defendants Miller, Kirkland and Lortie

pleaded guilty, and the defendant Harry Toy and

the plaintiff in error pleaded not guilty, and were

placed on trial. (Trans, pages 1 to 7.)

At the conclusion of the trial the jury returned a

verdict of guilty as charged in count one of the in-

dictment as to the plaintiff in error, with recom-

mendation of extreme leniency, and after a motion

for new trial and motion in arrest of judgment had

been duly interposed and denied, plaintiff in error

was sentenced to serve a term of two years in the

Federal Penitentiary at McNeil's Island and to pay

a fine of five hundred dollars. From this judgment

and sentence this appeal is prosecuted. (Trans.

pages 7, 10, 79 to 82.)

At the inception of the case and before a jury

was impanelled plaintiff in error demanded a sever-

ance of his trial from that of his codefendant, Harry

Toy, which motion after argument was denied and

an exception allowed. (Trans, pages 60 to 61.)

Thereafter and before exercising his peremptory

challenges, plaintiff in error through his counsel in-

quired of the court whether he would be permitted
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to have the number of peremptory challenges al-

lowed by law, to-wit, ten, or whether he would be

required to divide the number of peremptory chal-

lenges with his codefendant. After consideration of

the question it was ordered that the two defendants

be required to exercise the peremptory challenges

together and be allowed only ten such challenges in

all. To this action of the court the plaintiff in error

excepted and his exception was allowed. (Trans,

pages 62 to 66.)

After having exhausted the ten peremptory

challenges jointly as required by the order of the

court, the plaintiff in error notified the court that

he desired to exercise an additional challenge as to

another juror then sitting, which application was

denied and an exception allowed. (Trans, pages 65

and 66.) The jury was then sworn to try the case,

and the attorney for the Government proceeded with

his opening statement to the jury in the course of

which, he made the following statement and admis-

sion:

"The conspiracy in this case was formed first

by the three white men going together, into

which conspiracy came Ding and Toy. There is

no connection between Ding and Toy. They
were operating for their own purpose. Ding
entered it for his own purpose, and Toy entered
it for his. Ding and Toy came into the conspir-

acy then. The defendant Ding gave Lortie cer-

tain letters in Chinese for the purpose of having
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Lortie deliver the same letter to another Chin-
ese in the city of Vancouver. The defendant,
Harry Toy, did likewise, not in the same pres-
ence, and not at the same time, but operating
in the same common purpose. He gave a let-

ter for the two Chinese, a letter to his confeder-
ate and friend in Vancouver. The white men
had two letters. Lortie had the letter from
Ding, and Kirkland had the letter from Toy,
and with these letters in their pockets they
sailed from Seattle, or rather, I should say, they
went temporarily to Anacortes, and Lortie
joined them at Anacortes; Miller and Kirkland
took the boat to Anacortes, and Lortie got on
the boat that night at Anacortes, and they all

went to Vancouver on the gasoline boat, the

'Maud K.' Arriving in Vancouver they docked
the boat, or anchored it near the shore on the

outskirts at the gravel pit, near the golf links,

on English Bay. I believe there is a car line

goes out there from the city. They went into

the city, Lortie going to the Chinese he was
going to; and Kirkland went to the Chinese at

1902 Pender Street, and that Kirkland, in or-

der to perfect the object of this conspiracy, went
to the Chinese on Pender Street, and secured,

or made arrangements for the delivery of two
Chinese boys, or men, of the excluded class,

that is, two Chinese laborers, to enter upon his

boat and come down here. And Lortie took his

letter up to another place in town and delivered

it to one Louie, a Chinese whom he knew, and
whom he had had some dealings with before, and
pursuant to the delivery of that letter, which I

believe contemplated the delivery of eight Chin-

ese boys, only five were delivered. Five Chin-

ese came down in one party, and two came down
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in the other. Having placed them on board the

boat, Lortie left the party and returned by other
means of conveyance to the city of Seattle, com-
ing, I believe, on one of the Canadian Pacific

Railroad boats. Miller and Kirkland with the

Chinese on board, navigated across from Van-
couver to the city of Seattle. They landed here
at the foot of Harrison Street in the city of Se-
attle and Lortie was here in the city waiting to

receive them. Lortie received a telephone call

from the defendant Kirkland, after he had dis-

posed of the two Chinese to the defendant Toy

;

and that we will show as was done under the

following circumstances * * * After Toy
had received the two Chinese and walked oft

with them, Kirkland went away and went upon
First Avenue, and then telephoned his friend
Lortie, to send his man down for the five Chin-
ese who still remained, and Lortie then came to

the boat and received the five Chinese and
piloted them through the city." (Trans, pages
25 to 27.)

As soon as the opening statement had been con-

cluded, the plaintiff in error renewed his motion for

a severance of the trial, on the ground that the state-

ment showed two separate and distinct conspiracies,

one entered into between the plaintiff in

error and the defendant Lortie to bring in

a definite number of alien Chinese in violation of

law, and the other a conspiracy between the defend-

ant Toy and his codefendant Kirkland to bring in

two Chinese aliens in violation of law. This motion,

after arg-ument, was denied and an exception al-
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lowed. (Trans, pages 27 and 28.) Thereupon the

plaintiff in error moved that the action be dismissed

and that he be discharged from custody. This mo-

tion was based upon the indictment and opening

statement of counsel for the Government. The in-

dictment by its terms charged one general conspir-

acy on the part of all the defendants to violate the

immigration laws, while the opening statement of

counsel for the Government disclosed that there were

two separate and independent felonies, one a con-

spiracy between the defendant Lortie and the plain-

tiff in error to import seven alien Chinese into the

United States, and the other a conspiracy between

the defendant Toy and his codefendant Kirkland to

import two alien Chinese into the United States.

This motion, after argument, was denied and an ex-

ception allowed. (Trans, pages 29 and 30.)

The evidence of the Government tended to estab-

lish that about the eighth day of October 1915, the

defendant Lortie entered into an arrangement with

the plaintiff in error by the terms of which he was

to bring from the Port of Vancouver in the Prov-

ince of British Columbia to the Port of Seattle in

the State of Washington, seven alien Chinese and

that the plaintiff in error was to pay his codefend-

ant a certain sum for each of the seven Chinese de-

livered to him at Seattle ; that about the same time,

but at a different place the defendant Toy entered
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into an arrangement with the defendant Kirkland

by the terms of which the latter was to bring from

the Port of Vancouver in the Province of British

Columbia to the Port of Seattle in the State of

Washington two Chinese persons and was to re-

ceive an agreed compensation therefor; that Toy

did not know about the arrangement between Lortie

and the plaintiff in error, and the plaintiff in error

did not know about the arrangement between Toy

and his codefendant Kirkland, and the only connec-

tion, if any, between the two plans or alleged con-

spiracies, a connection which was not known by or

disclosed to either of the principals, was that the

two employes, Lortie and Kirkland, used the same

means of transportation in shipping alien Chinese

from the City of Vancouver to the City of Seattle.

(Trans, pages 30 to 33.)

In the course of the Government's case in chief

an attempt was made to prove that the seven Chinese

referred to in the indictment belonged to a prohib-

ited class, that is, were Chinese laborers, but the

only proof adduced was that they were Chinese.

(Trans, page 56.)

At the conclusion of the Government's case in

chief, the plaintiff in error moved the court to di-

rect the jury to return a verdict of not guilty. This

motion was based upon two grounds. First that the

evidence disclosed two separate conspiracies between
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which there was no connection established and, Sec-

ond that the proof failed to show that the Chinese

brought from the Port of Vancouver in the Province

of British Columbia to the Port of Seattle in the

State of Washington belonged to a prohibited class,

and not lawfully entitled to enter the United States.

The motion was denied and an exception allowed.

(Trans, page 36).

In the course of the defendant's case a witness

named William Kirkland who was able to give ma-

terial evidence in support of the defense tendered by

the plaintiff in error was called to the stand, but

was rejected as a witness by the trial court, because

in the opinion of the court, the witness did not be-

lieve in a future state wherein he would be punished

for any sins committed in this world. To this ruling

of the court the plaintiff in error excepted. (Trans,

pages 75 and 76.)

Prior to the rejection of this witness, he was in-

terrogated by counsel for the respective parties and

by the court as to his religious beliefs and in an-

swer said that he believed in a Supreme Being who

was the Creator of all things, but that punishment

for false swearing would come in this life and not

in the hereafter. (Trans, pages 66 to 74.)
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ASSIGNMENTS OF ERROR.

I.

The court erred in overruling the motion of the

plaintiff in error for a separate trial, which motion

was made immediately after the opening statement

by the attorney for the Government and before the

introduction of any evidence, this statement dis-

closing that the facts relied upon by the Government

for a conviction would establish two separate and

distinct conspiracies, one entered into by the de-

fendants Toy and Kirkland and the other entered

into by the defendants Ding and Lortie. Timely ex-

ception was taken to the action of the court in over-

ruling the defendant Ding's motion for a severance.

(Trans, pages 27-28) Thereupon the plaintiff in

ereror moved the court to dismiss the action and dis-

charge him from custody. This motion also was de-

nied and an exception allowed. (Trans, page 30.)

II.

The court erred in overruling the motion of the

plaintiff in error for a directed verdict of acquittal

made at the close of the evidence introduced by the

Government in support of the indictment, which mo-

tion was based upon the following several grounds:
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a. Improper joinder of two separate and dis-

tinct felonies;

b. Insufficiency of the evidence to establish any

conspiracy between the defendant Ding and the

other defendants.

c. Insufficiency of the evidence to establish that

the Chinese alleged to have been transported from

the City of Vancouver, B. C. to the City of Seattle,

belonged to a prohibited class of aliens;

d. That the alleged conspiracy to import alien

Chinese had been consummated and merged into the

substantive offense of importing aliens. (Trans,

page 36.)

III.

The court erred in overruling the motion of the

plaintiff in error for a directed verdict of acquittal

made at the close of the entire case and before it

was submitted to the jury which motion was based

upon the following grounds:

a. Improper joinder of two separate and dis-

tinct felonies

;

b. Insufficiency of the evidence to establish any

conspiracy between the defendant Ding and the

other defendants;

c. Insufficiency of the evidence to establish that

the Chinese alleged to have been transported from

the city of Vancouver, B. C. to the city of Seattle,
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belonged to a prohibited class of aliens

;

d. That the alleged conspiracy to import alien

Chinese had been consummated and merged into the

offense of importing aliens. (Trans, page 36.)

IV.

The court erred in requiring the two defendants

on trial, Harry Toy and the plaintiff in error to di-

vide between them the number of statutory peremp-

tory challenges, for the reason that there was no

connection between the said defendants, and the of-

fenses alleged to have been committed by them were

separate and distinct felonies. (Trans, pages 62 to

66.)

V.

The court erred in permitting a number of jur-

ors, over the objection of the plaintiff in error, who
had sat as trial jurors in the case immediately pre-

ceeding the one on trial, in which the United States

of America was plaintiff, and the plaintiff in error

was one of the defendants, and in which the issues

and the evidence were identical with this case, to

be impanneled and sworn in this cause. (Trans,

pages 75 and 76.)

VI.

The court erred in refusing to permit William

Kirkland to testify when called as a material wit-
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ness on behalf of the plaintiff in error.

When this witness was called to the stand, the

following questions were asked and the following an-

swers given:

THE COURT: "Let me ask this question

again. Do you believe, or do you disbelieve, in the

existence of a God who is the rewarder of truth and

the avenger of falsehood, either in this life or in

the hereafter. Now, you can answer that directly?

A. Why, I cannot come to believe that a man
is rewarded or punished in the hereafter. I believe

that there is a Creator and a cause for all of us.

Q. I have told you to answer my question, and

you evade it. I asked directly and very pointedly,

whether you did believe in the existence of a God

who is the rewarder of truth and the avenger of

falsehood either in this life or hereafter?

A. Well, I believe a man is rewarded in this

life, as I said before.

Q. And you believe he is avenged in this life

for falsity?

A. Yes, if he speaks false, it is only a matter

of time until he is in trouble. I believe a man can

tell the truth just as well without an oath as with it.

I know that I can.
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Q. (By MR. MARTIN, U. S. District Attor-

ney) You believe that punishment is due to the

existence of a Supreme Being acting through your

conscience ?

A. There is Something, I don't know what It is.

Q. And that Supreme Power, acting through

your conscience, leads you to believe that it is bet-

ter to tell the truth because of the results which may
follow?

A. It may follow, yes, I don't know—I don't

know what the hereafter is.

THE COURT: We are not asking you about

that. I am asking the condition of your mind at

the present time as to your belief in a future state?

A. Just as I have told you, as I have already

told you, I believe there is a Creator, or a Cause for

us existing here, which any reasonable man would

know, but what It is, I don't know. I doubt all

their religious ways they have of knowing who the

Man is.

THE COURT: I don't care anything about

that.

A. Or who the Being is, or what it is.

THE COURT: I simply wanted to know if

your conscience is affected by the realization and

appreciation that there is a Supreme Being that

overrules and directs your conscience, and that is



14 Louie Ding vs.

what I want to know. And that your either favor-

able or unfavorable conduct in this life will be re-

warded or avenged hereafter.

A. I don't think that you are rewarded or

avenged in the hereafter.

THE COURT: Do you think you are in this

life?

A. I believe that a man is. His good acts in this

life will show among his fellow men, and he will get

along a great deal better, and he is rewarded in

other ways. I think if a man is good he will be

rewarded with good, and if he is bad he is punished

by this rule on this earth."

(Trans, pages 69 to 74.)

VII.

The court erred in denying the motion of the

plaintiff in error for a new trial, which motion was

made in due time, after the jury had returned a

verdict of guilty as charged in the first count of the

indictment, upon the following grounds

:

(1) That said verdict was against and contrary

to law; (2) That said verdict was against and con-

trary to the evidence; (3) Insufficiency of the evi-

dence to justify the verdict; (4) Error of law oc-

curring during the trial and excepted to at the time

by the plaintiff in error; (5) Erroneous instructions

given to the jury by the trial judge; (6) Variance
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between the indictment and the proof introduced at

the time of the trial; (7) Misjoinder of parties de-

fendant; (8) Misjoinder of separate and indepen-

dent offenses. (Trans, pages 8-10.)

VIII.

The court erred in denying the motion of the

plaintiff in error in arrest of judgment, which mo-

tion was made in due time after the jury had re-

turned a verdict of guilty as charged in the first

count of the indictment, upon the following grounds

:

(1) That said verdict was against and contrary

to law; (2) That said verdict was against and con-

trary to the evidence; (3) Insufficiency of the evi-

dence to justify the verdict; (4) Error of law oc-

curring during the trial and excepted to at the time

by the said defendant; (5) Erroneous instructions

given to the jury by the trial judge; (6) Variance

between the indictment and the proof introduced at

the time of the trial; (7) Misjoinder of parties de-

fendant; (8) Misjoinder of separate and indepen-

dent offenses. (Trans, pages 9-10.)

IX.

The court erred in imposing a sentence upon

the plaintiff in error to serve a term of two years in

the United States penitentiary at McNeil's Island

in the State of Washing-ton and pay a fine of five

hundred dollars. (Trans, pages 82 to 86.)
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ARGUMENT

First.

In this subdivision we will discuss the action of

the trial court in denying the application of the

plaintiff in error for a separate trial. This motion

was made immediately after the opening statement

for the Government and before the introduction of

any evidence. (Trans, pages 27, 28) This opening

statement of counsel for the Government disclosed

that while the indictment charged one general con-

spiracy there were, in fact, two separate, distinct

and independent conspiracies, the facts in one con-

spiracy being different from the facts in the other,

and the purpose of each conspiracy being separate

and distinct. (Ante pages 3 to 5; Trans, pages 25-27)

It is a general rule that two distinct offenses

not provable by the same evidence and in no sense

resulting from the same series of acts cannot be

joined in the same indictment or tried at the same

time. Assuming this premise, the defendants on

trial were entitled to a severance since the opening

statement of the Government disclosed that there

would be proof submitted of two separate and dis-

tinct conspiracies, and it was error for the trial court

to deny the motion.
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In the case of United States vs. Dietrich, 126

Fed. 675, it was said at page 677:

"Where, by the opening statement for the

prosecution in a criminal trial, and after full

opportunity for the correction of any ambigu-
ity, error or omission in the statement, a fact

is clearly and deliberately admitted which must
necessarily prevent a conviction and require an
acquittal, the court may, upon its motion or that

of counsel, close the case by directing a verdict

for the accused. The court has the same power
to act upon such an admission that it would
have to act upon the evidence if produced. It

would be a waste of time to listen to evidence

of other matters when at the outset a fact is

clearly and deliberately admitted which must
defeat the prosecution in the end. Oscanyayi
vs. Arms Co., 103 U. S. 261, 26 L. Ed. 539;
Liverpool, etc. Co. vs. Commissioners, 113 U. S.

33, 37, 5 Sup. Ct. 352, 28 L. Ed. 899 ; Butler vs.

National Home, 144 U. S. 64, 71, 73, 12 Sup. Ct.

581, 36 L. Ed. 346; Pratt vs. Conway, 148 Mo.
291, 299, 49 S. W. 1030, 71 Am. St. Rep. 602;
Lindley vs. Atchison, etc. Co., 47 Kan. 432, 28
Pac. 201."

After the denial of the motion for a severance

a motion to dismiss the case was interposed by the

plaintiff in error for the same reasons advanced in

support of the motion for a severance. This motion

also was denied and an exception allowed. (Trans,

page 30) That the denial of this last motion was

erroneous will appear more clearly after a discus-

sion of the refusal of the court to grant a directed
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verdict, which discussion will come under the sec-

ond subdivision herein.

Second

In this subdivision we will discuss the refusal

of the court to direct a verdict of acquittal in favor

of the plaintiff in error, first interposed at the

close of the Government's case in chief and again

interposed at the close of the entire case. (Trans,

pages 34 to 36) The principal grounds urged in

support of the motion for a directed verdict

were. First, improper joinder of two separate

and distinct felonies, and Second, insuffic-

iency of the evidence to establish that the Chinese

alleged to have been transported from the city of

Vancouver in the Province of British Columbia to

the city of Seattle in the State of Washington be-

longed to a prohibited class of aliens.

In the opening statement, as hereinbefore

pointed ou,t, counsel for the Government admitted

there was no connection between the defendants

Ding and Toy, that each was operating for his own

purpose, and did not know of or participate in the

purpose of the other. (Trans, page 25; ante pages

3 to 5). The witnesses for the Government testified

that the plaintiff in error and the defend-

ant Lortie had entered into a scheme or

arrangement by the terms of which Lortie



United States of America 19

was to bring from Vancouver, B. C. to Se-

attle, Washington seven Chinese and to receive so

much per head, and that pursuant to this arrange-

ment, he went to Vancouver by way of Anacortes,

secured five Chinese by means of a letter furnished

by the plaintiff in error, shipped them to Seattle in

a small launch belonging to the defendant Miller,

returning himself by another route. About the same

time and without the knowledge either of defendant

Lortie or the plaintiff in error, the defendant Kirk-

land entered into a scheme or arrangement with the

defendant Toy by the terms of which he was to

bring from the city of Vancouver in the Province

of British Columbia to the City of Seattle, certain

alien Chinese and receive an agreed compensation

therefor, that thereupon he proceeded directly from

the Port of Seattle to the Port of Vancouver on a

small launch operated by the defendant Kirkland,

secured the two Chinese agreed upon and brought

them from the Port of Vancouver to the Port of

Seattle and delivered them to his patron and co-

defendant Harry Toy. The only connection between

the two alleged conspiracies, if connection it could

be called, was the fact that both Kirkland and Lor-

tie shipped their complement of Chinese from Van-

couver to Seattle on the same boat, the launch

''Maud K", belonging to and operated by the de-

fendant Miller. (Trans, pages 30 to 33.)
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A short quotation from the testimony will add

force to the foregoing narrative of the facts

:

Q. (By MR. BELL, Attorney for plaintiff in

error.) "Now, did you ever talk to Mr. Kirkland

about Louie Ding in connection with this smug-

gling proposition?

A. No sir.

Q. Did Louie Ding know about Kirkland from

you?

A. Yes sir, I believe he did. I think we talked

about Kirkland.

Q. You think you talked about Kirkland?

A. It seems to me we did.

Q. What was the reason you talked to Louie

Ding about Kirkland in connection with this smug-

gling expedition? Explain that to the jury.

A. Louie Ding explained to me that Kirkland

had brought two Chinamen in. He didn't call him

by name. He may have, too, but I know he men-

tioned the one armed Chinaman—(Harry Toy).

Q. What was the reason you talked with Louie

Ding about Kirkland in connection with this smug-

gling expedition? Explain that to the jury.

A. Louie Ding told me that Kirkland would

cause me trouble.

Q. Did you and Louie Ding have anything to



United States of America 21

do with Kirkland's deal with this other one armed

Chinaman that you spoke of?

A. No sir.

Q. That was entirely independent then, of

your deal with Louie Ding?

A. Yes, he knew nothing about that as far as I

was concerned.

Q. Did you tell Louie Ding about these other

Chinamen being brought over by Kirkland for

Harry Toy?

A. I told Louie Ding that Kirkland had brought

two Chinamen.

Q. That was after you returned, and you told

him that Kirkland brought a batch of Chinamen

for some one else.

A, Yes sir.

Q. You didn't tell him that before you went to

Vancouver ?

A. No sir.

Q. He knew nothing whatever about that?

A. No sir." (Testimony of Louie E. Lortie,

Trans, pages 30 to 32.)

Q. (By MR. BELL, attorney for plaintiff in

error) ''Mr. Miller, who was it that first spoke to

you, or suggested to you first that you join in on

this smuggling expedition? Was it Mr. Lortie?

A. No sir, Mr. Kirkland.
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Q. Then it was with Kirkland that you went in

on this deal ?

A. Yes sir.

Q. And not with Lortie?

A. No sir.

Q. And you hadn't had any talk with Louie

Ding about going into this particular expedition,

had you?

A. No, I was going after two sets of Chinamen.

Q. You learned that from Lortie?

A. Yes.

Q. And you learned that on the boat?

A. Yes.

Q. And your arrangements were made with

Kirkland ?

A. Yes, on Mr. Toy's case.

Q. And not with Lortie on the Ding case. That

was Lortie 's venture, wasn't it?

A. Yes.

Q. And you had nothing to do, and Kirkland

had nothing to do with that, had you?

A. Well, we was all together.

Q. You were all together in the same boat, I

understand that, but you and Kirkland were in the

deal to smuggle Chinamen for Harry Toy, weren't

you?

A. Yes sir.
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Q. And Lortie was in the deal to smuggle

Chinamen for Louie Ding?

A. Yes sir." (Testimony of Melvin B. Miller,

Trans, pages 32 and 33.)

The authorities hold quite generally that where

it appears from the indictment that two separate and

distinct felonies are charged a demurrer will lie,

and if the indictment by its terms charges a joint

offense, such as a general conspiracy, but the evi-

dence discloses two distinct and independent of-

fenses, the court, on motion, should direct a verdict

of acquittal as to each defendant jointly charged.

The leading case upon this subject is McElroy vs.

U. S. 164 U. S. 76. In that case two indictments,

one against several defendants for assault with in-

tent to kill and another against some of them for

arson committed on the same day were consolidated

and the court held that it was improper to try the

defendants jointly on these indictments, even though

the record did not show that the defendants were in

any way prejudiced or embarrassed in their defense.

In the opinion it is said at page 79:

''On the face of the indictments there is no
connection betvvcen the acts charged as commit-
ted April 16 and the arson alleged to have been
committed two weeks later, on which last oc-

casion the Government's testimony, according
to the record, showed that the two defendants
Charles Hook and Thomas Stuffiebeam were
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not present. The record also discloses that
there was no evidence offered tending to show
that there had been or was a conspiracy between
defendants, or them and other parties, to com-
mit the alleged crimes.

^'The several charges in the four indictments
were not against the same persons, nor were
they for the same act or transaction, nor for

two or more acts or transactions connected to-

gether; and in our opinion they were not for
two or more acts or transactions of the same
class of crimes or offenses which might be prop-
erly joined, because they were substantive of-

fenses, separate and distinct, complete in them-
selves and independent of each other, commit-
ted at different times and not provable by the

same evidence. In cases of felony, the multipli-

cation of distinct charges has been considered
so objectionable as tending to confound the ac-

cused in his defense, or to prejudice him as to

his challenges, in the matter of being held out

to be habitually criminal, in the distraction of

the attention of the jury, or otherwise, that it

is the settled rule in England and in many of

our states, to confine the indictment to one dis-

tinct offense or restrict the evidence to one
transaction. Young i.\s. The King, 3 T. R. 98,

106; Beg. vs. Heyiuood, Leight & Cave C. C.

451; Tindal, C. J.; O'Connell vs. Beg., 11 CI.

& Fin. 241; Beg. vs. Ward, 10 Cox C. C. 42;

Bex vs. Young, Russ & Ry.. 280 ; Beg. vs. Lons-
dale, 4 Fost. & Fin. 56; Goodhue vs. People, 94

Illinois, 37; State vs. Nelson, 8 N. H. 163;

People vs. Aiken, QQ Michigan, 460; Williams
vs. State, 11 Alabama, 53; State vs. Hutehings,

24 S. C. 142 ; State vs. McNeill, 93 N. C. 552

;

State vs. Dauhert, 42 Missouri, 242 ; 1 Bish. Cr.

_ji
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Proc. Sec. 259. Necessarily where the accused
is deprived of a substantial right by the action

of the trial court, such action, having been prop-
erly objected to, is devisable on error.

"It is clear that the statute does not author-
ize the consolidation of indictments in such a
way that some of the defendants may be tried

at the same time with other defendants charged
with a crime different from that for which all

are tried. And even if the defendants are the

same in all the indictments consolidated, we do
not think the statute authorizes the joinder of

distinct felonies, not provable by the same evi-

dence and in no sense resulting from the same
series of acts.

''Under the third clause relating to several

charges 'for two or more acts or transactions of

the same class of crimes or offenses,' it is only
when they 'may be properly joined' that the

joinder is permitted, the statute thus leaving
it for the court to determine whether in any
given case a joinder of two or more offenses in

one indictment against the same person 'is con-
sistent with the settled principles of criminal
law,' as stated in Pointer's case.

"It is admitted by the Government that the
judgments against Stufflebeam and Charles
Hook must be reversed, but it is contended that
the judgments as to the other three defendants
should be affirmed because there is nothing in
the record to show that they were prejudiced
or embarrassed in their defense by the course
pursued. But we do not concur in this view.
While the general rule is that counts for sev-

eral felonies of the same general nature, re-

quiring the same mode of trial and punishment,
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may be joined in the same indictment, snbject
to the power of the court to quash the indict-

ment or to compel an election, such joinder can-
not be sustained where the parties are not the
same and where the offenses are in nowise parts
of the same transaction and must depend upon
evidence of a different state of facts as to each
or some of them. It cannot be said in such case
that all the defendants may not have been em-
barrassed and prejudiced in tlieir defense, or
that the attention of the jury may not have
been distracted to their injury in passing upon
distinct and independent transactions."

In Elliott vs. State, 26 Alabama, 78, it was held

that where an indictment upon its face charges sev-

eral defendants with several offences, committed by

them independently of each other some of which

were committed by some of the defendants at one

time and some by others of the defendants at a dif-

ferent time is fatally defective, and that though an

indictment be unobjectionable on its face, no convic-

tion can be had upon proof of facts which if stated

in the indictment would make it fatally defective

and enable the defendants after conviction to arrest

or reverse the judgment. In the opinion it is said:

"The general rule as to the joinder of defend-

ants, as laid down in works of good authority,

is, that where the same evidence, as to the act

which constitutes the crime, applies to two or

more, they may be jointly indicted. If the of-

fense arise out of the same act, though the

parties stand in diiferent relations, they may be
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joined. If several be engaged in the commis-
sion of the same offences, though each may act

a different part in the commission of that of-

fense, they may be joined * ^ *

*'We are, therefore, clear in the opinion that

an indictment would be fatally defective, if

upon its face it charged several defendants for

several offenses committed by them indepen-
dently of each other, some of which were com-
mitted by some of the defendants at one time,

and some of which were committed by others of
the defendants at a different time.

''Where these facts do not appear upon the

face of the indictment, but do appear upon the

trial from the evidence, the defendants are as

much entitled to the benefit and protection of

the rules of law above laid do\\m, as if the in-

dictment had fairly stated the facts, and thus
given them an opportunity to demur to it, or
to move in arrest of judgment. The mere form
in which an indictment may be drawn by the

prosecuting attorney, ought never to be allowed
to evade or destroy any substantial legal right

of the defendant. However unobjectionable on
its face, an indictment may be, a conviction
under it cannot lawfully result from proof of
the identical facts which would, if clistinctly

stated in it, vitiate the indictment, and enable
the defendants, even after conviction, to arrest

or reverse any judgment rendered on it against
them."

In the case of McGeliee vs. State, 58 Alabama

360, it was held that if an indictment charges that

two defendants committed one and the same of-

fense at the same time, they cannot be convicted on
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proof showing that each committed the offence

charged at different times, and when this is devel-

oped by evidence on the trial, each defendant has

been placed in legal jeopardy on the charge laid in

the indictment and is entitled to a verdict of ac-

quittal of that offence. In the opinion it is said:

"If it had been averred in this indictment
that the two defendants had committed separate
and distinct offences, at different times,—neither
being present or participating in the offence of

the other—a demurrer to the indictment would
have lain, notwithstanding the two offences

charged are identical in character. This on the

well defined ground, that on such trial, it would
be necessary to offer proof of two independent
transactions; thus producing inextricable con-

fusion of the minds of the jurors.

''On like principles, if two offenders be

charged in one indictment, which is faultless in

form, and it be developed in the evidence that

the two defendants commmitted their several

offenses at different times or places—in other

words, that they are not guilty of one and the

same offense—the proof does not sustain the in-

dictment. Only those persons who participate

in the same offense should be joined in one in-

dictment.

''In the present case, according to the recitals

in the bill of exceptions, each defendant was
equally guilty, but they did not participate in

one and the same offence. This was not shown
until the evidence was given to the jury. At
that state of the trial, each defendant was
placed in legal jeopardy, and was entitled to
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have a verdict of tlie jury on the question of his

guilt in the absence of some statutory or legal

ground, authorizing a nolle prosequi or other
withdrawal from the jury, that another indict-

ment might be preferred, or continuance
granted.

'

' There being no statute authorizing the entry
of a nolle prosequi to cure the defect which was
developed on this trial, the Circuit Court erred
in its allowance. This ruling is decisive of the
present prosecution. The defendants having
been placed in jeopardy, and being entitled to

a verdict of acquittal on the proof made, must
be allowed the benefit of the verdict they were
entitled to, and cannot be again tried for the

same offence."

In the case of Lindsey vs. State, 48 Alabama

169, the defendants were jointly indicted for gambl-

ing and jointly tried. In the evidence it appeared

that two of the defendants played together at a pub-

lic place, and that the other defendant played with

persons not indicted at the same time and place, the

two games being separate and distinct, and it

was held that the three defendants could not be

jointly charged and jointly tried. In the opinion of

the court, it was said:

''The charge made in the indictment is a
single offence. The defendants are alleged all

to have played 'at a game of cards.' They all

participated in the same act which was forbid-

den by law. This is the purport of the indict-

ment ; and it follows the language of the statute.
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A public offence is an act forbidden by law, and
punishable as prescribed by the code or by the
statutes. An indictment is an accusation in

writing, presented by the grand jury of the
county, charging the person with an indictable

offence. All the persons charged must partici-

pate in the same act denounced as an offence, to

render them guilty; and the guilt must be
proved as charged. Here there was but one act

charged,—but one playing. Yet the proof
showed two acts,—two playings. These were
each the subject of an indictment. And the

evidence which would establish the one act could
not establish the other. It would necessarily

be variant. And although not objected to on
this account, as it might have been, its legal

force could not be extended by the charge of the

court, beyond its legitimate effect. This, how-
ever, is the effect of the second charge above
quoted. This charge was improper. There
should have been two indictments, as there

were two distinct offences, in which the same
persons did not participate."

In the case of State vs. Hall, (N. C.) 1 S. E.

683, the Mayor and aldermen of the city were jointly

indicted for failure to perform certain duties im-

posed by the terms of the city charter, and it was

held that in as much as the duties of the Mayor were

distinct from those of the aldermen, a joint indict-

ment would not lie. In the opinion, it was said

:

"But, moreover, the indictment insufficiently

charges two distinct offences against two dis-

tinct boards of officers sustaining distinct re-

lations to the city of Wilmington. This is
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wholly unwarranted by principle or precedent.

Different parties cannot be charged with dif-

ferent and distinct oifences in the same indict-

ment. Such a practice would be impracticable,

and lead directly to injustice and confusion."

In the case of Townsend vs. State, (Ala.) 34

So. 382, the defendants were jointly charged with

and convicted of gambling in a public place. All of

the defendants were engaged in playing at the same

time and place, but because two games were played

in one of which some of the defendants played, and

in the other the remaining defendants, it was held

that they could not be jointly tried and pointly con-

victed. From the opinion of the court, we quote the

following

:

'

' The affidavit upon which this defendant was
tried and convicted charged that he and nine
other persons therein named played at a game
with cards or dice, or some device or substitute

for cards or dice, in a highway or some other

public place. The evidence undisputedly showed
that two of the persons named did not play in

the same game with this defendant, but played
in another game at the same place, and at the

same time. This fact clearly brings the case

within the principle that was allowed to control

in EJUott vs. The State, 26 Ala. 78, and Mc-
Gehee vs. The State, 58 Ala. 360. This defend-
ant and those playing in the game with him
should have been proceeded against separate
and apart from the others who played in a dif-

ferent game, or the prosecution should have
been against each separately."
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In a leading English case, O'Connell vs. Bex,

11 Clark & Finnelly 241, the defendants were jointly

indicted for conspiracy. In the e\ddence it appeared

that instead of one conspiracy, there were in fact,

as in the present case, two separate conspiracies,

similar in many respects, but each independent of

the other, and the court held that it was improper,

confusing and prejudicial to try all of the conspira-

tors jointly. From the opinion we briefly quote as

follows, at page 236:

*'Upon the second question (of the House of
Lords), we all agree in opinion that the findings

of the jury upon the first, second, third, and
fourth counts of the indictment, are not sup-
portable in law. With respect to the first and
second counts,—upon the ground that the jury
not only find the eight defendants to be guilty

of a joint conspiracy charged in each of these

counts, but also find a certain number of those
eight defendants to have been guilty of separ-

ate and distinct conspiracies under the same
counts. With respect to the third count,—^be-

cause they find three of the defendants guilty of
a conspiracy to effect all the objects stated; the

rest of the defendants, except Thomas Tierney,
guilty of a conspiracy to effect part only; and
Thomas Tierney a still smaller part of the ob-

jects mentioned in the third count. And a

similar objection, in point of principle, applies

to the findings upon the fourth count, on which
all are found guilty of the whole of the charge,

except Mr. Tierney, who is found guilty of part

only. And the reason and ground for such opin-

ion is this: That as each count of the indict-
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ment charges one conspiracy or unlawful agree-
ment, and no more than one, against all the de-
fendants in such count, so the jury could find

only one conspiracy or unlawful agreement on
each separate count; for though it was compe-
tent to the jury to find one conspiracy on each
count, and to have included in that finding all

or any number of the defendants, yet it was not
competent for them to find some of the defend-
ants guilty of a conspiracy to effect one or more
of the objects stated, and others of the defend-
ants guilty of a conspiracy to effect others of
the objects stated; because that is, in truth, find-

ing several conspiracies, on a count which
charges only one."

To the same effect, see:

Thomas vs. State (Ala.) 20 So. 617;

Cox vs. State, 16 Alabama 69;

Peojjle vs. Aiken (Mich) 33 N. W. 825

;

U. S. vs. Dietrich, 126 Fed. 664.

It was wrong in the first instance to join the

defendants Ding and Lortie in the same indictment

with the defendants Toy and Kirkland, but, in as

much as the indictment charged all of the defend-

ants with participation in the same criminal con-

spiracy, it was impossible to raise the objection by

demurrer. When, however, it was admitted by

counsel for the Government in his opening statement

that there was no connection between the two groups

of defendants, or between the schemes in which they

were engaged, the motion to dismiss should have
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been granted. The opening statement of counsel for

the Government having been supplemented by the

evidence of the witnesses, which evidence established

beyond all question that both the parties and the of-

fences were separate and distinct a motion for a

directed verdict of acquittal interposed first at the

close of the Government's case in chief and again

at the close of the entire case should have been

granted.

No Evidence that Chinese Brought in Were of a

Prohibited Class of Aliens.

For another reason, the motion for a directed

verdict should have been granted. In the indict-

ment, it was charged that the purpose of the con-

spiracy formed by the defendants was to bring into

the United States, a certain number of persons be-

longing to a prohibited class, i. e., alien Chinese la-

borers. This was an essential allegation in the in-

dictment, and it was equally essential that proof

should be introduced in support of it. An attempt

was made on the part of the Government to sup-

port this allegation by evidence, but the attempt sig-

nally failed. The first witness for the Government

interrogated upon this point was Louie E. Lortie,

who testified as follows

:

Q. (My MR. MARTIN, Asst. Dist. Atty.) ''Do
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you know who these Chinese people were, or what

their business was ?

A. No, not their particular business. I know

they were coming over here to America.

Q. Were they the laboring class of Chinese, do

you know?

A. Well, I could not say.

Q. You knew they were coming to the United

States ?

A. Yes. Some of them seemed to be pretty in-

telligent, and others were not." (Trans, pages 43-44)

The next witness and the only other witness

who testified upon this point on behalf of the Gov-

ernment was the defendant Melvin B. Miller, who

testified as follows:

Q. ''What kind of persons were these who were

put on board?

A. Chinamen.

Q. What kind of Chinamen?

A. What kind of Chinamen?

Q. Yes.

A. Just ordinary Chinamen, as near as I know.

Chinese.

Q. Do you know whether they were Chinese la-

borers or not?

MR. BELL (Attorney for plaintiff in error) :
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We object to that as suggestive and leading.

A. I suppose they were.

THE COUET: It is leading. Just state what

was said.

A. I supposed they were laboring Chinamen.

They looked like.

MR. BELL : I move that be stricken. He says

he supposed.

THE COURT: Let the answer be stricken as

to what he supposes." (Trans, page 16).

This is all of the testimony introduced by the

Government to establish the kind or character of

the aliens alleged to have been unlawfully imported,

and it was clearly insufficient to support the alle-

gations of the indictment. For this reason alone the

trial court should have granted the motion of the

plaintiff in error for a directed verdict and its re-

fusal to do so was erroneous.

Third

In this subdivision, we will discuss assignments

of error four and five.

Prior to entering upon the examination of the

jurors, the plaintiff in error insisted that he was en-

titled to exercise ten peremptory challenges and

should not be required to divide the number of the

peremptory challenges allowed by statute with his
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codefendant, Harry Toy. The court however, ruled

otherwise and compelled the two defendants to exer-

cise jointly the ten peremptory challenges allowed

by law, which in effect gave to each of the defend-

ants five peremptory challenges. To this ruling the

plaintiff in error excepted and his exception was al-

lowed. (Trans. 60 to 66.)

The rule is well established in the Federal courts

that where a number of indictments against the

same defendant charging similar offenses are tried

together by the same jury, the defendant is entitled

to the statutory niunber of peremptory challenges

to each indictment. In the case of Betts vs. United

States, 132 Fed. 228, there were nine indictments

returned against the defendant, each indictment con-

taining three counts. These indictments were con-

solidated for trial and in the course of the trial the

question arose as to whether the defendant was en-

titled to three peremptory challenges in all or three

peremptory challenges to each of the indictments,

and the court held that he was entitled to twenty-

seven peremptory challenges for the reason that if

the defendant had been tried separately on each in-

dictment he would have been entitled to that num-

ber. In the course of the opinion, the court uses

the following language, at page 234:

''The only other error assigned which re-

quires consideration is with reference to the
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number of challenges to whicli Betts was en-

titled. It is first necessary to consider further
the nature of the proceeding involved in the
order of the court that the indictments should
be 'tried together and at the same time.' We
have said that under the circumstances this

was not a consolidation in the proper sense of
the word. The natural meaning and inherent
force of the word 'consolidation' are perfectly

plain and irresistible, although it is known
that in some of the authorities the word is used
loosely. It has its place in proceedings in

equity, or in admiralty, where several libels or

petitions are, by authority of the court, com-
bined into one, so that at the close only one
decree is rendered. An example of this in ad-

miralty is found in The North Star, 106 U. S.

17, 27, 1 Sup. Ct. 41, 27 L. Ed. 91, where unifi-

cation by consolidation proper was clearly ex-

pressed. Beyond all question, no such consoli-

dation could arise with reference to the present

indictments, because otherwise the implied pro-

hibition of the statute on which they were
based against combining in one indictment more
than three oifenses would be indirectly de-

feated. The result is that, as neither indict-

ment lost its identity, the material rights of

both parties as to each continued the same, un-

less so far as otherwise necessarily involved in

the trial of all at the same time with the same
jury, or unless so far as expressly provided by
statute or necessarily implied from what the

statute enacts. Accordingly, in Mutual Life

Co. vs. Hillmon, 145 U. S. 285, 293, 12 Sup. Ct.

909, 36 L. Ed. 706, in speaking of the statutes

we are discussing, it naturally fell into the use

of the following language : ' No defendant could
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be deprived (meaning none could be deprived
by an order for trying cases together), without
its consent, of any right material to its defense,

whether by way of challenge of jurors,' etc. It

is true that this broad language was not strictly

essential to the case in which it was used, but
the way in which the court fell into it illus-

trates strikingly that it is the natural construc-

tion to be given to the statutes in question.

Therefore it rests on the United States to make
it clear that this natural reading should not
have full effect. With such reading the con-

clusion follows that, inasmuch as by the express
language of section 819 of the Revised Statutes

(U. S. Comp. St. 1901, p. 629) the plaintiff in

error had a right to three peremptory chal-

lenges on each indictment if tried separately,

this was a 'right material' to his defense, not
to be taken away merely because several indict-

ments were submitted to the same jury at the

same time. Not only is there no provision of
the statute to the contrary, but there is nothing
in the practical conditions of a joint trial which
would justify the court in holding that the stat-

ute by implication necessarily deprived the
plaintiff in error of the right claimed by him."

In the case of Mutual Life Insurance Co. vs.

Hillmon, 145 U. S. 285, 293, a similar rule is an-

nounced as follows

:

"But although the defendants might lawfully

be compelled, at the discretion of the court, to

try the cases together, the causes of action re-

mained distinct, and required separate verdicts

and judgments; and no defendant could be de-

prived without its consent, of any right material
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to its defence, whether by way of challenge of

jurors, or of objection to e^ddence, to which it

would have been entitled if the cases had been
tried separately. Section 819 of the Revised
Statutes provides that in all civil cases 'each

party shall be entitled to three peremptory
challenges ; and in all cases where there are sev-

eral defendants or several plaintiffs, the parties

on each side shall be deemed a single party for

the purposes of all challenges under this sec-

tion.' Under this provision, defendants sued
together upon one cause of action would be en-

titled to only three peremptory challenges in

all. But defendants in diifereni actions cannot
be deprived of their several challenges, by the

order of the court, made for the prompt and
convenient administration of justice, that the

three cases shall be tried together. The denial

of the right of challenge, secured to the defend-

ants by the statute, entitles them to a new
trial."

See also, Krause vs. U. S. 147 Fed. 44, 46.

It was especially important to the plaintiff in

error to be allowed to exercise the full number of

peremptory challenges allowed by statute. Im-

mediately prior to the calling of the present case for

trial, the plaintiff in error together with certain

other defendants had been tried and found guilty of

conspiring to bring into the United States alien

Chinese of a prohibited class. The jury which heard

the evidence in that case and which returned a ver-

dict of guilty was drawn from the same panel as the

jurors in the present case, and, indeed, most of the
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jurors called from the panel in the present case had

served as jurors in the prior one. After the plain-

tiff in error had exercised the five peremptory chal-

lengse allowed to him by virtue of the order of the

court, he was desirous of exercising other and ad-

ditional challenges for the reason that there re-

mained upon the jury a number of jurors who had

served in the preceeding case, and who upon simi-

lar testimony had found the defendant guilty as

charged, and this fact was brought to the attention

of the court at the time that the plaintiff in error,

through his counsel, insisted upon his right to exer-

cise the ten peremptory challenges allowed by stat-

ute independently of his codefendant. These jurors

who had sat in the preceeding case were disqualified

for that reason alone from sitting as jurors.

In the case of Sessions vs. State, (Tex.) 38 S.

W. 605, it was held that jurors are disqualified to

try a person having tried a case involving the same

transactions against a codefendant, though they state

that they have not formed an opinion as to his guilt

or innocence, and could try the case impartially. In

the opinion, it was said,

"Appellant, on the impanelment of the jury
in this case, challenged five of the panel fur-

nished him, on the ground that they had tried a
case against Virgil Adkins, charged with theft

of the same horse, and had found him guilty.

The court overruled his challenge, and com-
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pelled him to pass on the jurors. He challenged
two of them peremptorily, but three sat upon
the jury. The bill of exceptions shows that
these jurors stated that, notwithstanding they
had tried a case involving the same transaction
against a codefendant of appellant, they had
not formed an opinion as to the guilt or inno-

cence of the defendant, and could try him im-
partially. It is also shown that appellant ex-

hausted his challenges. It has been held by this

court that jurors, under such circumstances, are

disqualified."

In the case of Ohenchain vs. State, (Tex.) 34

S. W. 278, it was held that jurors who tried a per-

son for playing at a game of cards in a public place

and rendered a verdict of guilty were incompetent

to sit upon a subsequent trial of another person for

playing with the former at the same game, where

the evidence on the second trial was substantially

the same as that on the first. In the opinion in that

case it was said

:

"It will be observed, from the foregoing,

where the juror states he has formed an opin-

ion, and that it will influence his verdict, he is

to be discharged. If, however, he answer that

he has formed an opinion, but that such opinion
will not influence his verdict, he shall be further

examined, as to how his conclusion was foraied,

etc. Said statute further expresses the idea

that, if the opinion in question was formed from
mere hearsay, and the juror then states, on oath,

that he can, with such an opinion, render an
impartial verdict upon the law and the evidence,
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the court may, in its discretion, admit him as

competent to serve in such case. This would
appear to negative the proposition that, if the
juror had reached his conclusion from having
received his information from the witnesses in

the case, or from having heard the evidence de-

veloped on the trial of the case, it was the in-

tention of the legislature to exclude him as an
incompetent juror; and, with a stronger reason,

it occurs to us, that, if he has formed his con-

clusion in the case in the most solemn manner
authorized by law,—that is, having, as a juror,

under his oath, heard the testimony and ren-

dered a verdict upon the same evidence,—he
would be disqualified. We apprehend that it

would hardly be contended that, if the appellant
in this case had had a former trial before these

same jurors, and had been convicted, and for

some cause a new trial awarded him, they would
be considered competent jurors on a subsequent
trial of the case; and the court would scarcely

permit that they should even go through the

form of an examination to ascertain whether
or not the opinion formed on the previous trial

would influence them in finding a verdict. No
such self-stultification on the part of the jurors
would be allowed. See Shannon vs. State (Tex.
Cr. App.) 28 S. W. 540; Suit vs. State, 30 Tex.
Cr. App. 319, 17 S. W. 458. In this case, the
jurors in question, as before stated, sat in a
case which involved the identical transaction for
which the defendant was tried. They received
the evidence in that case in the most solemn
form, and rendered a verdict. They had thus
formed and expressed an opinion on the same
facts upon which the appellant was to be tried,

and we can scarcely conceive how it was pos-
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sible for them to lay aside their already formed
opinions, so as to constitute themselves fair and
impartial jurors. Some men may be competent
to do this, but they must constitute a very in-

considerable portion of those from whom the
jury lists are drawn to try cases. In our opin-

ion, the precedent would be a dangerous one,

and, besides, it would appear to be an innovation
upon the ver}^ meaning of the statute itself. The
court below should have set aside these jurors
as incompetent to try this case."

Other cases announcing the same rule are as

follows

:

Shannon vs. State (Tex.) 20 S. W. 540;

People vs. Maull, 100 N. W. 913 (Mich.)

Curtis vs. State (Ala.) 24 So. Ill;

Stevens vs. State, 53 N. J. L. 245; 21 Atl.

1038;
Gorthwaite vs. Tatum, 21 Ark. 336; 76 Am.

Dec. 402;
Railway Co. vs. Smith, 60 Ark. 221.

Whatever difference of opinion there might be

as to the right to challenge these jurors for cause

and to have such challenge sustained, there can be

no question, from the standpoint of the plaintiff in

error, as to the undesirability of having jurors who

had found him guilty of a similar charge upon simi-

lar evidence sit as jurors in the present case. Con-

sequently when the court limited his number of per-

emptory challenges to one-half of those allowed by

statute, plaintiff in error was denied a right ma-

terial to his defense.
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Fourth

In this subdivision, we will discuss briefly the

action of the trial judge in refusing to permit the

witness William Kirkland to testify when called as

a material witness on behalf of the plaintiff in error.

Upon a suggestion that this witness entertained some

peculiar views as to religion and the hereafter, he

was examined at considerable length by counsel for

the respective parties and by the court. (Trans.

66 to 76.) After this interrogation had been con-

cluded, the court held that he could not be sworn as

a witness, (Trans. 16) and denied the plaintiff in

error the right to submit his testimony to the jury

upon questions material to the issue.

The proposed witness stated, as appears from

his testimony quoted in the assignments of error

herein, that he believed in a Supreme Being but was

of the opinion that persons guilty of perjury re-

ceived their punishment through the operation of

their conscience in this world and not in the here-

after. The court, however, adhered to the ancient

common law doctrine and held that a person who
did not believe that he would receive punishment in

the hereafter was not qualified to be sworn as a wit-

ness. (Trans, page 16) This was prejudicial to

the plaintiff in error.
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In 40 Cyc. page 2202, the general rule on this

subject is succinctly stated as follows:

''The original common-law rule is that a per-
son must, in order to be a competent witness
believe in God, and in a state of future reward
or punishment; but this has been modified so

as to let in the testimony of persons who believe

in the existence of a Supreme Being, although
not in rewards and punishment after death, and
in a number of jurisdictions the common-law
rule is entirely abrogated by constitutional or
statutory provisions under which religious be-

lief or the lack of it has no bearing whatever
on the competency of the witness."

In the State of Washington, this is settled by a

constitutional enactment,

^'No religious qualification shall be required
for any public office or employment, nor shall

any person be incompetent as a witness or juror
in consequence of his opinion on matters of
religion, nor be questioned in any court of jus-

tice touching his religious belief to affect the

weight of his testimony." (Const. Art. 1, Sec.

11 and 4th Amend, thereto).

The rule is quite general that one who believes

in the existence of a Supreme Being and that God

will punish in this world for every sin committed,

though he does not believe that punishment will be

inflicted in the world to come, is a competent wit-

ness.

Shaw vs. Moore, 49 N. C. 25

;

Blocker vs. Burgess, 2 Ala. 354;
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United States vs. Kennedy, 26 Fed. Cas, No.
15524; 3 McLean 175;

Blair vs. Seaver, 26 Penn. St. 224

;

Shatv vs. Moore, 49 N. C. 26.

From the case first cited we quote the following

:

''The case presents this question: Is a per-

son who 'believes in the obligation of an oath on
the Bible ; who believes in God and Jesus Christ,

and that God will punish in this world, all vio-

lators of his law, and that the sinner will in-

evitably be punished in this world for each and
every sin committed; but there will be no pun-
ishment after death, and that in another world
all will be happy and equal to the angels'

—

a competent witness %

'

' The law requires two guarantees of the truth

of what a witness is about to state ; he must be
in the fear of punishment by the laws of man,
and he must also be in the fear of punishment
by the laws of God, if he states what is false;

in other words, there must be a temporal and
also a religious sanction to his oath. In reference

to the first, no question is made; but it is in-

sisted, that the religious sanction required, is

the fear of punishment in a future state of
existence.

"This position is not sustained by the reason
of the thing, for, if we divest ourselves of the

prejudice growing out of proconceived opin-

ions as to w^hat we suppose to be the true teach-

ing of the Bible, it is clear that, in reference to

a religious sanction, there is no ground for mak-
ing a distinction between the fear of punish-

ment by the Supreme Being in this world, and
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the fear of pimisliment in the world to come;
both are based upon the sense of religion. If,

on the one hand, it be said, that there is, in the

fear of punishment in a future state of exist-

ence, an awful, undefined dread, and on the

other, that from the constitution of our nature,

we fear more that punishment which is near at

hand, than that which is distant, the reply is,

this is matter of speculation merely, and has
no bearing upon the question, because the ef-

ficacy of the fear of pimishment in either case,

depends upon the degree of the belief as to the

certainty of that punishment ; so that, there can
be, upon reason, no gi'ound for making a dis-

tinction. The rule of law which requires a re-

ligious sanction, is satisfied in either case.

''It is true, that in the old cases it is held to

be the common law, that no infidel, (in which
class Jews were included,) could be sworn as a

witness in the courts of England, which was a
Christian country; and Lord Coke gives this as

his opinion, in which he says all the cases agree,

and he assigns as the reason on which the law is

based, 'All infidels are in law perpetui inimici;

for, between them, as with the devils, whose
subjects they be, and the Christian, there is per-

petual hostility.' This reason to say the least

of it, is narrow-minded, illiberal, bigotted and
unsound.

"Afterwards, in the case of Omychund vs.

Barker, 1 Atk., 19 and Willes, 538, it was de-

cided by the Lord Chancellor, with the assist-

ance of Chief Baron Parker, Chief Justice Wil-
les and Chief Justice Lee, that a Gentoo, who
was an infidel, who did not believe in either the
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Old or New Testament, but 'who believed in a
God, as the Creator of the Universe, and that he
is a reivarder of those tvko do well, and an
avenger of tJiose ivlio do ill/ is, according to the
common law, a competent witness, and may be
sworn in that form which is the most sacred and
obligatory upon his religious sense.

"The great case of Omi/chimd vs. Barker, (it

may well be called 'great,' for it relieved the

common law from an error that was a reproach
to it,) establishes the rule to be, that an infidel

is a competent witness, provided he believes in

the existence of a Supreme Being, who pun-
ishes the wicked, without reference to the time
of punishment. The substance of the thing is,

every oath must have a religious sanction. Such
being the conmion law in regard to infidels, it

follows, a fortiori, that the same rule is appli-

cable to a witness, who is a Christian; and the
fact, that this Christian believes that the divine
punishment will be inflicted in this world, and
not in the world to come is immaterial, and in

no wise affects the principle of the rule. It is

a mere 'difference of opinion,' as to the true
teaching of the Gospel. This we find is the con-
clusion of the courts in most, if not all, of the
states of the Union where the question has been
presented for adjudication. 15 Mass., 177; 2
Cush., 104; 18 John., 98; 5 Mason, 18; 2 Ala.,

354; S. C. Law Journal, 202; 13 Vt. 362."

(Italics, the Court's).

In the second case cited, the court discusses the

same question as follows:

"The learned and elaborate opinion of Chief
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Justice Willes, in the case of Omichund vs.

Barker, Willes' Rep. 538 is the text generally
resorted to on this interesting subject. The
question in that case was, whether an East
Indian, professing the Gentoo religion, who
had given evidence on a commission issuing out
of Chancery, who had been sworn according to

the custom of his religion, was a competent wit-

ness.

*'The learned Judge proceeds to show, that the
substance of an oath had nothing to do with
Christianity—that oaths were more ancient than
the Christian religion, and successfully com-
bats the notion of Lord Coke, that an infidel

could not be a witness. He expressly lays down
the doctrine, 'that an infidel, who believes in a
God, and that he will reward and punish him
in this world, but does not believe in a future
state may be examined on his oath.'

"In the case of Butts vs. Swartwout, 2 Cow.
431, a witness professing the same religious be-

lief as the witness in this case appears to en-

tertain, was held to be a competent witness.

Indeed, if we consider the source of the obli-

gation of an oath, it appears strange that the

question should be raised in this enlightened

age of the world. An oath is a solemn adjura-

tion to God, to punish the affiant if he swears
falsely. The sanction of the oath is a belief,

that the Supreme Being will punish falsehood

;

and whether that punishment is administered

by remorse of conscience, or in any other mode
in this world, or is reserved for the future state

of being, cannot affect the question, as the sum
of the matter is a belief, that God is the aven-
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ger of falsehood ; see, also, (Hunscom vs. Huns-
com), 15 Mass. 184."

In the case of United States vs. Kennedy,

(supra) Fed. Cas. No. 15,524, the court in discuss-

ing the same question, uses the following pertinent

language

:

"However highly the witness may appreciate
character, and however strongly he may detest

the crime of perjury, from the infamy attached
to it, still the law requires a higher obligation

to operate upon the conscience of the witness.

He must believe in a Superintending Provi-
dence, who punishes crime. This presupposes
a belief in a future state. The authorities are
divided on the point whether, if the rewards
and punishments, according to the belief of the
witness, are to be inflicted in this life, he is

competent. Com. vs. Bacheler, 4 Am. Jur. 81.

In Hunscom vs. Hunscom, 15 Mass. 184, th«
court held that mere disbelief in a future exist-

ence went only to the credibility. Contra, At-
wood vs. Welton, 7 Conn. 66. In the case of
Omichund vs. Barker, Willes, 1 Atk. 21, where
the subject was largely discussed, it was held,

that the belief of a God, and that he will reward
and pimish us according to our deserts, is es-

sential ; but whether the rewards and punish-
ments are limited to this life, or the next, is not
material. At least this view is sustained by the
weight of authority. The individual who
believes that a bad act will be punished in this

life, and a good one rewarded, by God, cannot
be said to act free from that moral influence of

hope and fear which the law contemplates as
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the best security against punishment. This in-

fluence will operate more strongly, when re-

ferred to the future than the present life. And
it would seem, as stated in some of the authori-

ties, that a disbelief in a state of future rewards
and punishments should go to the credibility of

the witness, and not to his competency. 1

Greenl. Ev. Sees. 368-370."

Fifth

In this subdivision will be included assignments

of error, seven, eight, and nine. These assignments

involve the erroneous action of the trial court in

denying the motion of the plaintiff in error for a

new trial and his motion in arrest of judgment, and

in sentencing him to serve a term of two years in

the United States penitentiary at McNeil's Island,

and pay a fine of five hundred dollars.

The discussion under the previous subdivisions

completely covers these assignments of error and

nothing further need be added. If the contention of

the plaintiff in error as to those assignments of error

is correct, then it was the duty of the trial court to

grant the motion of the plaintiff in error in arrest of

judgment, and its failure to do so was erroneous.
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For the reasons hereinbefore given, we respect-

fully submit that the judgment in this case should be

reversed with instructions to the lower court to dis-

miss the action and discharge the plaintiff in error

from custody and exonerate his bond.

Respectfully submitted,

WALTER S. FULTON, and
WM. R. BELL,

Attorneys for Plaintiff in Error.




